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The Context




The Reforms

Pre-1989 Act

» Care proceedings were modelled on criminal proceedings against a juvenile
delinquent

* Local authorities could assume parental rights over the children in their so-
called ‘voluntary care’ simply by the councillors passing a resolution to do
so, without consulting or involving the parents or the family at all

* Local authorities had no obligation to consult the child or the family about

their decisions (e.g. where the child should be placed, or whether to keep
the child in touch with her family)

* Wider family members were not consulted, had very little opportunity to
make their voices heard, and were generally thought to be part of the

problem rather than part of the solution
Baroness Hale, 2014



The Reforms
Post-1989 Act

* Local authorities have a new duty to promote the upbringing of children in
need by their families so far as this is consistent with their welfare duty to
the child themselves

* Part lll & Schedule 2 Children Act 1989: the principle that the best place for
a child is in their home, with support if necessary when the family are
struggling to offer adequate care

* Parents no longer have to give notice before withdrawing their children
from voluntary arrangements

* Local authorities are no longer able to assume parental rights over children
by administrative resolution



The Reforms

Post-1989 Act
Section 1 of the Children Act sets out three general principles:

* the welfare of the child is paramount

 delay is likely to prejudice the welfare of the child

e the court shall not make an order unless to do so would be better for the
child than making no order (the 'No Order' Principle)



Key components of The Children Act 1989

The best place for a child is at home When home poses a risk to the child
* Part lll and Schedule 2 * EPO

* Children in Need * S 31 “threshold criteria’

«S20  Paternalism/social engineering
* The Family * 26 weeks

* Assessment * Experts

* Division of responsibilities



The Child: A Person, Not Property

Has the Act succeeded in recognising the child as an independent entity?



The Reforms

Pre- 1989 Act
* Custody vs access orders



The Reforms

Pre- 1989 Act
* Custody vs access orders

Post- 1989 Act
 Residence vs contact orders




The Reforms

Pre- 1989 Act
* Custody vs access orders

Post- 1989 Act
e Residence vs contact orders

Post-2014 Act
* Child Arrangement orders



Evolving Concepts: Family, Best Interests and Harm
Re M (Children) [2017]

A transgender woman brought an application for contact with her five children
after being forced to leave the North Manchester Ultra-Orthodox Jewish
community after being shunned as a result of her being trans.

The first instance Judge (Mr Justice Peter Jackson as he then was) decided that the
community’s threat to ostracise the children posed a risk of psychological harm to
them so they should be limited to receiving letters from her 4 times per year.

The Court of Appeal overturned this decision.



Evolving Concepts: Family, Best Interests and Harm
Re M (Children) [2017]

A transgender woman brought an application for contact with her five children
after being forced to leave the North Manchester Ultra-Orthodox Jewish
community after being shunned as a result of her being trans.

* The judge hearing the matter must act as a "judicially reasonable parent” judging
the child's welfare by the standards of reasonable men and women of today in
2017 that is people who are "receptive to change, broadminded, tolerant, easy-
going and slow to condemn.”

* The judge had failed to address 'head on' the human rights and discrimination
issues that arose in the case as he should have done asserting, "Even secluded
religious communities within society are not above the law of the land."



Has the Act stood the Test of Time?

A type and nature of risk  Funding : the fabric of the

not within the Family Justice System
contemplation of the

legislators

, Human Error
Resources : meeting the

Acts ideals



Evolving Concepts: Family, Best Interests and Harm

Radicalism

The Children Act 1989 has been supplanted on
occasions by its senior relative: Wardship.

Did this represent a failure of The Children Act? No.

The court was faced with a new type of risk of harm
where the child was the driver of their own
misfortune with no blame attached to the parent
for that risk arising. The child was not beyond
parental control in the way the Children Act 1989
envisaged.
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Partnership Over Paternalism

Remember Jasmine Beckford, Tyra Henry?
Remember Cleveland ?
Have we got the balance right ?
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Was it ever thus...There is no magic porridge pot...

Money : training
Money : community resources
Money : legal aid
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* April to June 2018, the proportion L Gua]‘
of disposals where neither the Legal aid cuts force parents Actencl
applicant nor respondent had legal todrop fight for children =~ pepayew

representation was 38%, an increase
of 21% since April to June 2013.

* The proportion of cases where both
parties had legal representation
dropped by 16% to 19% over the
same period.
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The Child’s Voice




Fit For Purpose?

30 years on, is the Children Act 1989 (still) fit for purpose?



We need to honour the Children
Act 1989- not change it.
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